system would use a non-judicial process, specialized adjudicators, and neutral medical experts to award limited compensation to injured patients based on a standard that is broader than negligence. 13 It would jettison negligence as the decisive standard for compensation due to concerns about the inherent uncertainty of the concept 14 as well as worries that negligence judgments stigmatize health care providers in a way that adversely affects the care environment and physician participation in patient safety initiatives. 15 In the last few years, proponents of administrative compensation have called for demonstration projects to test such a system, 16 and federal legislation has been introduced to support such experiments. 17 In particular, we and others have been involved in developing proposals for "health courts," administrative tribunals that would award compensation on the basis of the avoidability of the injury, neutral medical expert opinion, and ex ante decision guidelines. 18 The "avoidability" standard is broader than negligence, but narrower than strict liability; it awards compensation to all claimants whose injuries could have been avoided in a well-designed system of care, regardless of whether the injury was a result of treatment that fell below the customary standard of care. 19 The concept of a well-designed system of care acknowledges resource 
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constraints. An optimal system would not, for example, require that every hospital, no matter how small, invest in the most expensive equipment or keep an extensive roster of physician specialists on duty at all times. Nevertheless, the avoidability standard could result in liability in some situations in which hospitals could have improved their systems at reasonable cost, but opted not to-even where such decisions were common among their peer institutions. Proponents of the avoidability standard argue that a move away from negligence would result in more expeditious claims processing, a decrease in the adversarial nature of the process, and avoidance of the stigma of substandard care that chills dialogue and investigation into medical errors.
20
It would also broaden injured patients' access to compensation. Medical injury compensation systems in the Nordic countries utilize an avoidability standard, 21 but invocation of these examples is often met with criticism that the experiences of small, foreign countries with extensive layers of social insurance do not shed much light on the feasibility of a compensation system based on an alternative standard in the U.S.
22
While the health courts proposal contemplates a wholesale shift of medical injuries from tort to administrative compensation, other proposals have targeted birth injuries, which are a major source of high-cost malpractice claims. Indeed, interest in such "carve out" programs appears to be gaining momentum. In the past year, for example, Colorado's Senate Health and Human Services Committee chair has voiced interest in this model, 23 the Medical Society of the State of New York has proposed the creation of a statewide fund to compensate birth-related neurological injuries, 24 and legislation has been introduced in both houses of the Maryland legislature to establish a Task Force on Administrative Compensation for Birth-Related Neurological Injury. 25 The South Carolina Medical Malpractice and Liability Prevention, 286 JAMA 217, 219-20 (2001) . For detailed expositions of these programs, see generally Common Good, Administrative Approaches to Compensating for Medical Injuries: National and International Perspectives (Oct. 31, 2005) Limits Study Committee recently concluded that the state should consider developing a birth injury program. 26 The touted benefits of administrative compensation, whether through "health courts" or "carve out" programs, include: more equitable, rapid, and reliable resolution of claims; a significant reduction in claims processing costs: better overall system cost control; an improved climate for open discussion and reporting of medical errors: and greater incentives for physicians and health care organizations to make health care safer. 27 Critics have raised several questions about administrative compensation programs, including whether workable compensation criteria could be crafted once the system is untethered from the negligence standard. 28 Critics also wonder about procedural aspects of claim adjudication-for example, who is an appropriate decision maker, what role would medical experts have, and what procedural rights would claimants have. 29 To gain insight into how these issues have played out in previous experiments with administrative compensation for medical injury in the U.S., we studied two existing programs: The Florida Neurological Injury Compensation Association ("NICA") and the Virginia Birth-Related Injury Compensation Program ("BIP"). 30 These programs carve out a category of adverse events within a defined clinical area (obstetrics and neonatology) that carry a rebuttable presumption of compensability. Compensation is awarded based on the nature of the outcome and a finding that the outcome is causally linked to the birth process (rather than on the basis of a finding or negligence or avoidability). Unless certain conditions are met, patients who experience these events while under the care of providers who participate in the systems must seek compensation through a non-judicial process.
This approach resembles that of prominent proposals for administrative compensation demonstration projects; although, a key difference is that Florida and Virginia do not apply the avoidability standard. It has been proposed that lists of "accelerated compensation events" ("ACEs") be developed in select clinical areas based on expert deliberation about common adverse events that are always or usually avoidable. 31 Much of the previous 26 South Carolina Study Committee on Medical Malpractice and Liability Limits, Medical Malpractice and Liability Limits Study Committee Report, S. 1469 , 117th Sess. (2008 (reviewing the views of various stakeholders and concluding that the stakeholders should meet to determine the design of a birth injury program for the state). 27 Studdert & Brennan, supra note 16, at 229. 28 Other criticisms have included concerns relating to the potential cost impacts of broadening eligibility for medical injury compensation, possible adverse effects on deterrence, constitutional problems, and fairness to patients. See, e.g., Kessler, supra note 2, at 19-23. 494 AMERICAN JOURNAL OF LAW & MEDICINE VOL. 34 NO. 4 2008 literature has focused on the possibilities for development of ACEs in obstetrics and neonatology. These are clinical areas in which a variety of problems with the current tort system have been well-documented, including the burden of awards, problems in the liability insurance market, the catastrophic severity of injuries, and the negative impact on clinical practice (for example, defensive medicine, declining access to care, and professional discontent).
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Proponents of ACEs-based compensation systems argue that combining an avoidability standard with an administrative compensation process holds promise not only for expanding the availability of compensation, reducing overhead costs, and making the overall cost of the medical liability system more predictable, but also for reinforcing the system's deterrence function by incentivizing providers to move towards optimal systems of care. 33 The aspirations of the founders of the Florida and Virginia systems were somewhat more limited-in particular, improving deterrence was not a major aim. However, these systems hold promise for achieving many of the same objectives.
We studied the eligibility criteria and claims-determination process in the existing programs in Florida and Virginia in order to extract lessons for the design of compensation criteria and claim adjudication processes in proposed demonstration projects of administrative compensation aimed at a broader range of medical injuries. This article unfolds as follows. Part II summarizes the two programs, by outlining eligibility criteria, modes of operation, and benefits awarded. In Part III, we describe the methodology we used in a key informant interview study of the Florida and Virginia schemes. In Parts IV and V, we present the major findings regarding eligibility criteria in the two programs. Finally, Part VI discusses the implications of these findings for designing a broader medical injury compensation scheme in the U.S.
II. BACKGROUND

A. Origin and Design of the Florida and Virginia Programs
Virginia and Florida both established their birth injury compensation programs in the late 1980s, in the wake of malpractice insurance crises that hit the field of obstetrics hard. At that time, obstetrician-gynecologists who delivered babies in these states paid annual liability insurance premiums that were among the highest in the country (the highest, in Florida's case), and they were sued often.
34
The ultimate aim of the programs was to relocate claims for compensation pertaining to infants with severe neurological impairments from courts of general jurisdiction to standalone administrative compensation programs, thus providing physicians and hospitals immunity from malpractice 32 See, e.g., Alastair MacLennan et al., Who Will Deliver Our Grandchildren? Implications of Cerebral Palsy Litigation, 294 JAMA 1688 , 1688 -89 (2005 .
33
See Tancredi, supra note 31, at 154-55.
34
Frank A. Sloan et al., Suing for Malpractice 8-9 (1993).
lawsuits.
35 Birth-related injuries were singled out for this special treatment because their associated litigation was common, expensive, and widely believed to have a destabilizing influence on the malpractice system as a whole. There was also growing concern among policymakers about the future availability of liability insurance (if insurers and underwriters exited the market) and obstetric services (if fed up obstetricians ceased performing deliveries).
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Participation in the programs is voluntary for obstetrician-gynecologists. If a family elects to receive treatment from a participating provider after receiving notice of the provider's participation, their choice of venue for pursuing a claim for compensation for birth-related injury is restricted. If the alleged injury falls within the statutory eligibility criteria for the birth injury program, the opportunity for tort litigation is foreclosed.
37
There are some important differences in the design and effects of the schemes across the two states. First, in Florida, there has been a strong incentive to escape NICA's jurisdiction and pursue remedies in the tort system for claims that families and their attorneys believe have strong chances of success as negligence actions. No cap on malpractice awards existed there until 2003, when a complicated sliding scale for non-economic damages was introduced. 38 Thus, in Florida, considerably larger awards have been potentially available from juries in birth-related injury litigation. How the sliding scale will impact claiming behavior under NICA is unclear at this stage.
This incentive has not arisen in Virginia, or at least not to the same degree, since Virginia adopted a total cap on damages in malpractice litigation in 1992. The cap rises annually, and at the time of writing, is approaching $2
35
Despite their shared heritage, there are some important differences in the structure of the two programs, and they have diverged in other ways over time. This paper addresses differences that are relevant to understanding the operation of the programs' compensation criteria; more general and detailed accounts of the programs' respective features are available elsewhere. See, e.g., Randall R. Bovbjerg et al., Administrative Performance of "No-Fault" Compensation for Medical Injury, 60 Law & Contemp. Probs. 71, 71 (Spring 1997) [t] he rights and remedies herein granted to an infant on account of a birth-related neurological injury shall exclude all other rights and remedies of such infant, his personal representative, parents, dependents or next of kin, at common law or otherwise arising out of or related to a medical malpractice claim with respect to such injury to the infant, including any claims by the infant's personal representative, parents, dependents or next of kin that, by substantive law, are derivative of the medical malpractice claim with respect to the infant's injury, including but not limited to claims of emotional distress proximately related to the infant's injury.").
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See Fla. Stat. § 766.118 (2007 & Supp. 2008 § 38.2-5003 (2007) . "The claimant must provide the following information: the name and address of the legal representative and the basis for his representation of the injured infant; the name and address of the injured infant; the name and address of any physician providing obstetrical services who was present at the birth and the name and address of the hospital at which the birth occurred; a description of the disability for which claim is made; the time and place where the birth-related neurological injury occurred; a brief statement of the facts and circumstances surrounding the birth-related neurological injury and giving rise to the claim; all available relevant medical records relating to the person who allegedly suffered a birth-related neurological injury, and an identification of any unavailable records known to the claimant and the reasons for their unavailability; appropriate assessments, evaluations, and prognoses and such other records and documents as are reasonably necessary for the determination of the amount of compensation to be paid to, or on behalf of, the injured infant on account of a birth-related neurological injury; documentation of expenses and services incurred to date, which indicates whether such expenses and services have been paid for, and if so, by whom; and documentation of any applicable private or governmental source of services or reimbursement relative to the alleged impairments." Va. Code Ann. § 38. 2-5004 (2007) . The program is required to respond to the petition within 70 days of the filing date at the WCC. See § 38.2-5008(C) and 5004(D). of the application to program officials, participating physicians and the hospital involved, the Board of Medicine, the Department of Health, and a panel of medical experts. The panel, which consists of three neutral medical experts, is required to issue a report and nonbinding recommendation in all cases 44 regarding whether the claimant's injury meets the relevant clinical criteria. At a hearing, 45 the Chief Deputy Commissioner considers the panel's recommendation and determines whether claims meet the broader set of prescribed eligibility criteria. Either the claimant or the program may appeal this determination to the full Workers' Compensation Commission (three Commissioners selected by the Virginia General Assembly), and from there to the Court of Appeals, where cases are placed on a docket allowing expedited review.
BIP is financed through annual assessments levied on participating obstetrician-gynecologists, midwives, hospitals, and, when required to maintain the program's actuarial position, liability insurers and nonparticipating physicians. 46 The program provides three categories of benefits to claimants. First, health care costs are compensated, provided they are reasonable and are for medically necessary services. Items typically covered include hospital services, residential and custodial care, medical equipment, and travel to receive care. These expenditures are reimbursed, not awarded in a fixed, pre-determined lump sum.
47 BIP acts as the payer of last resort,
In the past, the WCC entered children into the program without any further proceedings if the program indicated in its thirty-day response to the WCC that the child met the definition in the act. Id. at 78. If the program indicated that the child did not meet the definition in the act, the WCC would obtain a medical panel report and hold a hearing. Id.
45
The parties required to be at the hearing are the claimant and the program. See JLARC, supra note 40, at 78 (citing § 38.2-5006(B)). In practice, the WCC also allows the participating physician or hospital to be a party to the hearing. See JLARC, supra note 40, at 78.
46
The fee for obstetrician-gynecologists and midwives was $5,300 in 2007, increasing by $100 each year thereafter, to a maximum of $5,500 per year. The fee for hospitals is $50 per live birth annually, with a 2007 maximum of $180,000 that increases by $10,000 each year thereafter, to a maximum of $200,000 in any twelve-month period. The fee for nonparticipating physicians was $280 in 2007, increasing by $10 each year thereafter to a maximum of $300 per year. Recently passed legislation raises the 2009 provider contribution to $5,600, with a further increase of $300 to be levied in 2010 and an annual increase of $100 thereafter, to a maximum of $6,200. The hospital contribution will increase by $2.50 per live birth beginning in 2009, rising to a maximum of $55 per live birth. Va. Code Ann. § 38. 2-5020 (2007 2-5020 ( & Supp. 2008 Among other things, this mechanism allows accurate compensation, is sensitive to actual life span, assures that funds are directed to the claimant's care and welfare, and provides a lasting financial security to eligible claimants. See JLARC, supra note 40, at 6. It does entail chronic dependency on the program, a heavy load of bureaucracy, and everlasting room for arguments between the program and the claimants' families regarding the breadth of "necessary medical care." covering any losses for which the claimant is not eligible for reimbursement from public or private insurance programs.
Second, the program compensates lost earnings of the injured party in installments from the age of eighteen until age sixty-five. 49 Third, the program reimburses reasonable expenses incurred in connection with the filing of a claim, including attorney fees. 50 An exception to these general rules applies to eligible claims in which the infant died within 180 days of birth: in such cases, a single lump-sum payment of up to $100,000 may be awarded.
51
Eligibility for BIP compensation is contingent on establishing the following: (1) an injury to the brain or spinal cord; (2) occurring to a live infant; (3) caused by the deprivation of oxygen or mechanical injury; (4) occurring in the course of labor, delivery, or resuscitation necessitated by a deprivation of oxygen or mechanical injury that occurred in the course of labor or delivery; (5) occurring in a hospital; (6) which renders the infant permanently developmentally disabled in motor skills (or, for infants sufficiently developed to be cognitively evaluated, cognitively disabled); and (7) the disability causes the infant to be permanently in need of assistance with all activities of daily living (see Table 2 ). BIP excludes disability or death caused by a genetic or congenital abnormality, degenerative neurological disease, or maternal substance abuse.
52
As of December 2007, BIP has received 192 claims, of which 134 (70%) were accepted (see Table 3 ). The program has paid a total of about $74 million dollars to claimants since its inception. This award has been available only since 2003. The amount to be awarded is within the Commissioners' discretion. Prior to making an award, the Commission conducts a hearing for the purpose of determining whether such an award is appropriate and, if so, the proper amount and how it should be paid. At the hearing, the Commission hears evidence pertaining to sorrow, mental anguish, solace, grief associated with the death of the infant, and other material factors. Va. Code Ann. § 38.2-5009.1 (2007).
2. The Florida Neurological Injury Compensation Association ("NICA") NICA's general structure (see Table 1 ) was heavily influenced by recommendations from an expert panel convened in 1986. 53 The claims process has been described as follows: 54 All claims for compensation are filed with the Division of Administrative Hearings (DOAH) and are reviewed by NICA for compensability. NICA collects relevant documentation relating to the claimant's petition, conducts a medical records review, and facilitates the examination of the child by medical experts. After medical experts have reviewed the infant's medical records and other documentation, NICA determines whether a claim should be accepted or rejected and sends its determination to DOAH for approval. A DOAH administrative law judge ["ALJ"] determines the compensability of disputed claims after an evidentiary hearing. Once a claim is approved as payable by the DOAH administrative law judge, NICA begins paying program benefits. NICA is financed through a system of assessments that is very similar to Virginia's BIP. NICA was initially funded with a $20 million appropriation from the state legislature, with an additional $20 million available to be used to maintain the actuarial soundness of the program if required. 55 Currently, the program is funded through a combination of annual assessments from participating and non-participating physicians, participating midwives, and hospitals in amounts similar to those collected in Virginia ($5,000 annually, $250 annually, $2,500 annually, and $50 per live birth annually, respectively). 56 The NICA statute also authorizes assessments on liability insurers of up to 0.25% of prior-year net direct premiums written if these funds are needed to restore the actuarial soundness of the program. 57 No such assessments have been required to date.
58
The program meets the costs of all necessary and reasonable medical expenses for eligible infants, including training, residential and custodial care, special equipment, and facilities, but not including amounts paid or payable by private insurance or other sources (see Table 1 ). These expenses are paid over the lifetime of the child. Compensation also includes a one-time award to the infant's parents or legal guardians, not to exceed $100,000, and a $10,000 death benefit.
59
In addition, NICA will pay for some expenses associated with filing a claim, including reasonable attorney's fees, although representation by an attorney is not required to file a claim. (Nov. 6, 1987) as the first to propose a nofault compensation plan for birth-related injuries).
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OPPAGA, supra note 41, at 2.
55
Id. at 3.
56
Id. at 3-4.
57
Id.
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Id. at 2. NICA's eligibility criteria are virtually identical to BIP's, with the following exceptions: the live infant's birth weight must be at least 2,500 grams (5.5 pounds); 61 the oxygen deprivation or mechanical injury may occur in the course of labor, delivery, or resuscitation in the immediate postdelivery period; and the infant should be rendered permanently and substantially mentally and physically impaired (see Table 2 ).
62 Caseload and payment data are presented in Table 3 .
B. Previous Evaluations
A number of previous studies and evaluations of the programs have addressed questions about the origins of the Florida and Virginia programs, various aspects of their operation, and challenges to their legality and viability. 63 These studies have also evaluated the performance of the programs in containing administrative costs, satisfying consumers, and preempting litigation. No studies, however, have examined effects on the quality of care or health outcomes.
Certain weaknesses in the programs are evident, most of which can be traced back to original design features. We address these in detail below. Overall, however, the academic evaluations, together with more recent official investigations, have found that the programs have largely achieved their principal objectives-namely, acting as a stabilizing influence on the obstetrics tort environment, improving efficiency and speed of adjudication of claims, and responding to the needs of injured children and their families. 64 Specifically, the reports found that, relative to the tort system, the programs have shortened the time from claim filing to compensation and lowered overhead costs and attorneys' fees. 65 They have also had high rates of physician participation and have decreased the number of high-cost malpractice claims brought in tort. 66 Finally, they have resulted in lower malpractice insurance premiums for obstetrician-gynecologists, even those who do not participate in the programs. In the case of a multiple gestation, the applicable requirement is a live infant weighing at least 2,000 grams (4.4. pounds). Id. This restriction is meant to exclude premature babies, for whom neurologic injuries are more prevalent and may be primarily the result of prematurity rather than the obstetrician's care. See id. at 7.
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The Florida statute states that: "Birth-related neurological injury" means injury to the brain or spinal cord of a live infant weighing at least 2,500 grams (5.5. pounds) for a single gestation or, in the case of a multiple gestation, a live infant weighing at least 2,000 grams (4.4. pounds) at birth caused by oxygen deprivation or mechanical injury occurring in the course of labor, delivery, or resuscitation in the immediate postdelivery period in a hospital, which renders the infant permanently and substantially mentally and physically impaired. This definition shall apply to live births only and shall not include disability or death caused by genetic or congenital abnormality. Evaluations to date have tended toward broad assessments of the programs in relation to those principal objectives. The nub of the programs' innovation, however-non-negligence-based compensation criteria and the process used to apply them-has received relatively little attention. 68 This article focuses on both the programs' criteria and the process through which they are applied. We consider the following questions: Which criteria are used to distinguish compensable from noncompensable injuries? Who decides eligibility? How is eligibility decided? And how well have these standards and processes worked? The experiences of the Florida and Virginia programs matter because these programs stand, nearly twenty years after their introduction, as the country's most radical and enduring experiments with administrative compensation for medical injury. As such, they tend to be referenced as the primary models for current policy proposals for birth injury funds.
III. STUDY METHODOLOGY
We conducted a series of key informant interviews from December 2004 through June 2005 in order to investigate how the statutory compensation criteria for BIP and NICA have been interpreted and applied. The majority of the interviews were conducted during site visits to the headquarters of the programs in Tallahassee and Richmond. A total of seventeen interviews were completed. The interviewees consisted of the director of each program (n=2) and senior staff (n=2); medical experts who work with and advise the programs (n=4); attorneys involved in the programs or litigation related to the programs (n=3); obstetrics-gynecology practitioners and a hospital administrator (n=3); a journalist (n=1); and insurance experts (n=2).
We followed an interview script that contained a core set of questions posed to every interviewee and additional questions targeted to each interviewee's expertise. Core questions elicited information about current interpretations of the compensation criteria and how interpretations have changed over time; particular terms and criteria that have proved difficult to interpret; statutory presumptions; the use of guidelines and other decisionmaking tools; and the perceived performance of the criteria in terms of ease of applicability, comprehensiveness, scientific validity, and fairness.
Interviews lasted one hour on average (range 45 to 75 minutes). Most (14/17, 82%) were conducted in person; the rest were done by telephone. Interviews were tape-recorded and transcribed in full for content analysis. During the analysis and write-up, we obtained follow-up information from several interviewees via telephone and email.
In addition to the interview data, we conducted comprehensive reviews of (1) case law regarding NICA/BIP eligibility criteria using Lexis-Nexis and Westlaw; (2) reports and position papers on the programs from government and private sources; and (3) relevant legal and medico-legal literature.
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A. Realpolitik of Compensation Determinations
The most important of the programs' foundational objectives (noted above) was to help stabilize the malpractice litigation environment in the respective states. This was to be achieved by effectively wresting disputes over severe birth-related neurological injury, traditionally a tinderbox for medicolegal activity, from the courts. In pursuing this goal, the programs have had to confront complex questions about the etiology of birth-related neurologic injuries.
The causality of these injuries is highly controversial. The best epidemiologic evidence suggests that approximately eighty to ninety percent of cases of cerebral palsy are attributable to prenatal or genetic cases, rather than poor perinatal management or oxygen deprivation during birth.
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Determining which ten to twenty percent of cases are birth-related is a difficult enterprise.
Thus, the fact that the programs' fundamental jurisdictional parameters are not clearly delineated presents an ongoing challenge in applying the compensation criteria (particularly the medical criteria). These parameters must be defined, case-by-case, in contested and uncertain scientific space.
This challenge was not invisible to the programs' architects. Indeed, one of the reasons birth injury is such a disruptive force in malpractice liability insurance markets, apart from the very severe injury involved, is the uncertainty surrounding causality. In retrospect, however, it is apparent that no one anticipated the reverberations that the causal complexities at the root of the inquiry would create. Dropping provider negligence as a precondition to obtaining compensation trimmed much of the passion play around these disputes and sidestepped the usual battle of the experts. Yet, as long as determination of causal factors remains part of the compensation criteria, pivotal uncertainties persist.
This problem is compounded by certain program design choices. Claims which do not meet the compensation criteria are released back into the tort system, should the claimants and their attorneys choose to pursue them. Hence, it was recognized early on that rigid adherence to a scientific standard of proof, with the burden of proving causality resting with claimants, would likely reduce eligible claims quite dramatically, and seriously undermine the programs' ability to meet their objective of preempting tort claims. In other 69 The International Cerebral Palsy Task Force has issued a consensus statement stating:
Epidemiological studies suggest that in about 90% of cases intrapartum hypoxia could not be the cause of cerebral palsy and that in the remaining 10% intrapartum signs compatible with damaging hypoxia may have had antenatal or intrapartum origins. These studies show that a large proportion of cases are associated with maternal and antenatal factors such as prematurity, intrauterine growth restriction, intrauterine infection, fetal coagulation disorders, multiple pregnancy, antepartum hemorrhage, breech presentation, and chromosomal or congenital anomalies. Alastair MacLennan, A Template For Defining a Causal Relation Between Acute Intrapartum Events and Cerebral Palsy: International Consensus Statement, 319 Brit. Med. J. 1054 , 1055 (1999 . See also MacLennan et al., supra note 32, at 1688. words, displacement of high-cost birth injury tort claims would not be possible unless the programs mimicked, to some degree, the courts' receptivity (over-receptivity in the eyes of many medical experts) to these claims.
The programs have tackled this tension pragmatically. In practice, when the claimant can show that oxygen deprivation, on the balance of probabilities, appears to have occurred during labor, and that the infant has a poor neurologic outcome, the programs allow a rebuttable presumption that the outcome is linked to the providers' actions. There is a fairly liberal interpretation of causality. The effect is to give claimants the benefit of the doubt in the substantial number of claims that fall within a "gray zone" of eligibility.
With those realpolitik considerations as background, we proceed to specific challenges and issues of interpretation that have arisen in relation to the compensation criteria, both medical and procedural.
B. Application of Medical Criteria
Applying BIP and NICA's clinical criteria for compensation has posed several practical challenges. We review each of these criteria in turn.
"Injury to Brain or Spinal Cord"
The main issue that arises in applying this criterion, informants noted, is that injury to an infant's spinal cord, without accompanying brain impairment, does not satisfy the requirement of cognitive disability. Accordingly, any such claim is ineligible for compensation. The exclusion is particularly salient because of Erb's palsy, a condition characterized by damage to the brachial plexus, a network of nerves running from the spine that controls movement and sensation in the upper limbs. 70 Injury to the brachial plexus during birth typically occurs when the baby's shoulder is caught during vaginal delivery, a complication known as shoulder dystocia, and force is required to release it.
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Erb's palsy limits the use of arms, hands, and fingers, sometimes quite significantly. It is relatively common, with a prevalence of 1 case per 1000 births.
72 Thus, it was not surprising that the programs have received many claims for Erb's-palsy-type conditions over the years, especially early on in the programs. Most have been rejected because cognitive impairment could not be demonstrated.
A number of interviewees felt that such injuries should be covered and that excluding them because of their exclusively physical impact made little sense, from a clinical or equitable perspective. Including them, however, would clearly require alteration to the statutory criteria allowing mental and physical impairment as alternative rather than dual requirements. Such a change could encounter constitutional hurdles, as we discuss below. Establishing a causal relationship between oxygen deprivation and an infant's impairment has proved to be a major point of contention in Virginia 73 and, to a lesser extent, in Florida. To a considerable extent, as noted earlier, this difficulty is driven by the underlying scientific uncertainty surrounding the etiology of cerebral palsy. Compensation schemes, however, face special challenges. They are confronted with the need to make binary decisions about individual cases. Epidemiological evidence of a probabilistic nature, derived at the population level, becomes background information.
Most interviewees disliked the term "oxygen deprivation." They found it too vague and crude, and not sufficiently sensitive to the complexities and uncertainties in establishing a causal link to injury. 74 Brain hypoxia (shortage of oxygen to the brain) can result in a variety of adverse clinical events, only some of which are linked to provider behavior. 75 Several medical interviewees stated that the more precise term "hypoxic ischemic encephalopathy" would be preferable because it denotes both an etiology and a timeframe for the injury and has recognizable hallmarks in neuroimaging.
The main difficulty in applying the oxygen-deprivation criterion in Virginia stems from the fact that the medical community currently determines oxygen deprivation by an amalgam of circumstantial evidence. No single indicator has proven sufficient to date. Rather, the entire clinical picture is examined to determine the evidence for oxygen deprivation as the cause of impairment.
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The use of available professional statements, most notably the Report of the American College of Obstetricians and Gynecologists ("ACOG") Task Force on Neonatal Encephalopathy and Cerebral Palsy, 77 was generally criticized by non-medical interviewees as a basis for guiding the 73 See JLARC, supra note 40, at 72.
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Experts attest that: It is not possible to ascertain retrospectively whether earlier obstetric intervention could have prevented cerebral damage in any individual case where no detectable sentinel hypoxic event occurred. After a detectable sentinel hypoxic event, it is necessary to consider the local conditions and facilities available at the time of the birth in question when commenting on whether the care provided met acceptable standards. Any major deviations from the range of normal clinical responses can only be considered critical to the development of cerebral palsy if they could plausibly and most likely have affected the duration or severity of the hypoxic event. The actual length of time and degree of hypoxia required to produce cerebral palsy in a previously healthy human fetus is not known. Many special physiological mechanisms protect the fetus from acute hypoxia, allowing it to survive intact for a longer period-minutes to perhaps hours-than an adult with similar blood gas concentrations. MacLennan et al., supra note 69, at 1058-59. determination; indeed, it was actually formally rejected by the WCC. 78 The non-medical interviewees' lack of enthusiasm for the ACOG Report stemmed from a mix of reasons, including the Report's lack of peer review, 79 use of old data, exclusion of preterm babies, and implicit motivation to protect the profession against cerebral palsy claims.
Several medical informants lamented this position, arguing that the rejection of the ACOG Report is a lost opportunity to incorporate expert scientific consensus into the decisionmaking process and leaves decision makers with no alternative tools. Medical informants strongly felt such guiding tools are necessary if coherence, consistency, and justice are to be achieved in compensation decisions.
Another controversy has centered on how to deal with cases in which information about the newborn's umbilical cord gases, an important piece of evidence about oxygen deprivation, is unavailable.
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In a recent case, a Virginia court ruled that missing blood gases establish a presumption of oxygen deprivation based on a spoliation of evidence theory. 81 This ruling was criticized by informants from both states, who stressed that too much emphasis was given to cord blood gases as an indicator of oxygen deprivation. Obtaining blood cord gases is not part of routine obstetric practice even after the Virginia ruling: blood gases have no medical value for determining needed treatment for the mother or newborn, and errors in drawing the sample are common.
82 As a result, informants felt that if cord blood gases were available, they should be taken into consideration; however, if they were unavailable, no spoliation inference should be drawn.
"Or Caused by Mechanical Injury"
Mechanical injury provides an alternative causal route through which claimants may establish birth-related impairment. It is intended to cover untoward events ranging from trauma in delivery as a result of forced extraction (forceps or vacuum) to catastrophic infection from fetal scalp electrodes. 83 In practice, mechanical injury has proved to be an exotic basis 458 (2007) (observing that, although measurements may be affected by several factors related to the method of sampling, storage, and assessment, a wide margin of accuracy exists even when prompt assessment is unavailable; therefore, "it is doubtful whether standard sampling methods would be ineligible in litigation."). 83 for claims. Its low prevalence, compared to hypoxia, as a cause of severe neurological injury probably partly explains its limited use. In addition, because this causal pathway is usually demonstrable in ways that hypoxia may not be, the claimants are held to relatively high standards of proof: they must present neuroimaging showing bruising, fracture, bleeding, or other types of harm consistent with a history of problems during delivery.
4. "In the Course of Labor, Delivery or Resuscitation"
Evaluating the temporal connection between the neurological insult and the birth has proved to be another particularly challenging aspect of applying the compensation criteria.
84 Like "oxygen deprivation," the key terms are somewhat ambiguous. A series of questions have emerged in relation to the prenatal, intrapartum, and postpartum periods, which have had to be resolved ad hoc. For instance, does an injury qualify if its cause originated in utero but continued through labor? 85 With respect to labor itself, ruptured membranes and effective contractions are the conventional markers of labor, but they are bypassed or irrelevant in some clinical circumstances. Elective cesarean sections, for example, are usually scheduled and occur without labor. When a placental abruption occurs, contractions may not be documented, either because the condition would render them undetectable or because the woman would simply be rushed to the operating room for a cesarean section. The generic term "delivery" may capture some non-active labor scenarios, although the extent to which it does is not entirely clear.
With respect to the immediate postnatal period, statutes in both states stretch the qualifying time to include "resuscitation" of the infant.
86 Florida goes even further, into "the immediate postdelivery period." 87 Again, however, the lines are unclear, and both programs have been forced to adjudicate claims that press on this uncertainty. Must resuscitation begin immediately 04.opn(4-17-95) .doc. In this case, the Commission eventually dismissed the claim because there was no evidence that the infection was transmitted through the mechanical injury or of when it was transmitted. Id. at 6.
84
Because of the "difficulty in proving when such an injury was sustained" and the equally difficult task of proving, prospectively, that the infant will permanently need assistance in all activities of daily living, "the legislature enacted a presumption to assist potential claimants in obtaining benefits." Coffey ex rel. Several interviewees suggested that a term with clearer temporality, such as "until stabilization of the baby," would be a better guide. A more prevalent view, however, was that any extensions of eligibility beyond the actual labor would be problematic because they would diverge from the enabling legislation's explicit coverage intent. The need for clear evidence linking the injury to the birthing process becomes stronger in the postpartum period because of the greater potential for rival causes. 90 In addition, one informant noted that folding resuscitation into the qualifying time period may introduce some unfairness towards obstetrician-gynecologists who participate in the program. The program does not ascribe blame to providers in awarding compensation to claimants. Nonetheless, physicians who deliver babies pay the full assessment ($5,000), while all other physicians, including pediatricians who typically perform post-delivery resuscitations and may enjoy the program's preemption of tort litigation for some of those resuscitations, are considered non-participating physicians and pay much less ($250). 
Impairment Requirement
In Florida, the impairment requirement for eligibility is that the injury renders the infant "permanently and substantially mentally and physically impaired."
92 Virginia requires that the injury leave the infant "permanently motorically disabled and (i) developmentally disabled or (ii) for infants sufficiently developed to be cognitively evaluated, cognitively disabled . . . [such that the infant is] permanently in need of assistance in all activities of daily living." 93 In both states, the impairment criterion has raised two main interpretive difficulties. First, how should non-quantifiable terms such as "substantial" and "permanent" be interpreted? Second, should both physical and mental disability be required? (1994) . Even though the infants receive supplemental oxygen, their lungs are not developed enough to handle the available oxygen. American Heart Association, supra. Thus, the question becomes how to determine exactly when the "injury" occurred. In order to prevent frustration of the programs' intent of providing coverage to severely injured infants, the statutes give claimants the benefit of the presumption of this element. 
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The "substantiality"/"need of assistance in all activities of daily living" criterion is usually evaluated through disability assessments made on the basis of one or more examinations or, in some cases, based on review of the child's medical record. Informants with experience in these examinations indicated that they are limited in nature, and often do not involve follow-up assessments. Several benchmarks are used to illustrate the concept of "substantial" physical disability, including whether the child is wheelchairbound, has retractable seizures, or lacks head and/or trunk control. 94 In both programs, establishing the degree of mental impairment was said to be fraught with difficulty because most claimants are less than three years old. In young children, few relevant cognitive benchmarks are available, severity is less apparent, and mental evaluations are problematic.
Further complicating matters, assessments of both physical and mental disability call for prognosis of the child's future condition and needs, an exercise that can be quite speculative and uncertain. The term "permanent" suggests that the disability is static over time, but some young children may improve physically and/or mentally as they develop. This possibility raises the question of whether to perform a reevaluation at a later time, as is routinely done in workers ' compensation, 95 or to defer the evaluation for a year. Some informants felt that either of these options could help improve the accuracy of disability determinations, but others felt that children should not be "punished" for successful rehabilitation, that is, denied compensation because they had improved their functioning over time. There were also concerns that statutes of limitation might prevent children from accessing the courts and obtaining redress if they are rejected from these programs at a later time, and that delaying eligibility determinations would leave physicians and the program uncertain about their financial obligations for a longer period of time. In light of these concerns, most respondents seemed to favor prompt, one-time disability evaluations.
The requirement that both physical and mental substantial impairment must be established 96 has provoked controversy, as noted earlier in the discussion of Erb's palsy. Defenders of the requirement point out that adopting a formulation that permits these types of injury in the alternative would dramatically increase program expenditures.
97
The cost increases would be a function of both the larger pool of eligible injuries and the longer life expectancies that would accompany the influx of less-seriously injured claimants, stringing compensation commitments out over long timelines. could be so substantial as to undo NICA's ability to operate on a selfsustaining basis through assessments and may deepen BIP's woes regarding future liabilities. 99 Finally, a shift to the alternative could raise legal concerns. The programs' license to abrogate the constitutional rights of injured patients to access the courts was based on a perceived public necessity arising from the need to relieve the tort system of the burden of catastrophic birth injuries.
100
Admitting a new, less severe class of injuries could lead to a legal challenge revisiting this argument.
Although no large changes to the injury severity requirements are on the horizon, there have been modest shifts toward expanding eligibility over time. BIP began slowly, with fewer claimants compensated in the early years than expected.
101 Many claims in this period were rejected because of the very high physical injury threshold, which demanded the child be "permanently nonambulatory, aphasic and incontinent."
102 Organized medicine and other stakeholders insisted that this restrictive formulation frustrated the goals of the initiative, an argument taken seriously by the Virginia legislature, which altered the formulation to "permanently disabled and in need of assistance in all activities of daily living."
103 In addition to such formal changes, informants in Florida suggested that a more lenient attitude towards qualifying mental disability could and should be adopted. Univ. of Miami v. Echarte, 618 So. 2d 189, 196-198 (Fla. 1993 ) (holding that a statute that provides a cap on noneconomic damages in medical malpractice is constitutional in part because the legislature showed an "overpowering public necessity."); Kluger v. White, 281 So. 2d 1, 4-5 (Fla. 1973) (holding that the Constitution guarantees a right of access to courts unless: 1) a reasonable alternative approach is available; or 2) the legislature makes a showing of "overpowering public necessity for the abolishment of such right" and no available alternative method of meeting the public necessity); OPPAGA, supra note 41, at 9 (stating that, to expand coverage, legislature will have to include in the law findings of fact that compensation for these injuries serves an overpowering public necessity, provides no commensurate benefit to plaintiffs and no alternative or less onerous method to meet the public necessity has been shown).
101
See JLARC, supra note 40, at 52.
102
Id. at 70.
103
In 1989, the Medical Society of Virginia contracted with the Williamson Institute at the Medical College of Virginia to conduct a study of birth injury claims in Virginia, examining whether the definition in the Act captured the types of cases that were most likely to result in high payouts to claimants. Reviewing actual medical malpractice claims data in Virginia between 1980 and 1988, the researchers found that babies who met the disability criteria of the previous definition were very likely to die shortly after birth, and that the definition excluded a large number of infants who had more costly medical needs and who had obtained higher payouts from medical malpractice suits. The research concluded that the previous definition of eligibility was too restrictive. See JLARC, supra note 40, at 90; Bovbjerg, supra note 35, at 80.
104
The courts have not gone in this direction. See, e.g., Fla. Birth-Related Neurological Injury Comp. Ass'n v. Fla. Div. of Admin. Hearings, 686 So. 2d 1349 , 1356 (Fla. 1997 ) (adhering to the plain wording of the statute and requiring that injuries must involve permanent and substantial impairment that has both physical and mental elements).
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C. Application of Procedural Criteria
In addition to medical criteria, both programs apply a set of procedural or administrative criteria in determining eligibility. This process is part of the standard administrative decision-making functions of the WCC and NICA. Because these determinations generally do not require expert input, and do not turn on hotly-disputed scientific issues, we expected application of the procedural criteria would be relatively clear-cut. Although this proved true in Virginia, we found that the non-clinical criteria had been surprisingly controversial in Florida.
Families who ostensibly fell within NICA's jurisdiction, but sought to escape it and obtain relief in the courts, had repeatedly argued that they were not subject to NICA because procedural criteria were not met. The two main criteria that have formed the basis of such arguments are those relating to participation and notice.
105
Program participation by physicians and hospitals in both states is voluntary, with the exception of hospitals in Florida, for which participation is mandatory.
106
Over seventy-five percent of Florida's obstetriciangynecologists participate, a proportion that is believed to include virtually all obstetrician-gynecologists who deliver babies in the state.
107
In Virginia, approximately half of hospitals and sixty percent of obstetrician-gynecologists participate. 108 The relatively large proportions of non-participating physicians and hospitals in Virginia underscore the importance of notification requirements. Because participation is not the norm and the formal requirements to provide patients with notice concerning the program are limited, 109 concerns loom large about parents failing to recognize that their provider is a participant.
Unlike in Florida, many families in Virginia have realistic options for securing care from nonparticipating providers should they wish to preserve their rights to litigate, which means notification may be quite influential in care choices. Yet, a number of interviewees opined that many families, particularly poor and uneducated patients who deliver in participating hospitals, have little or no real understanding of what they are signing up for. Some informants expressed the view that standardizing the compensation of birth-related injuries by making participation mandatory would do much to ensure equality. Other informants objected to the notion of mandatory participation, arguing that it imposes a considerable expense on practitioners (who must also maintain their regular liability insurance to cover claims that fall outside the BIP's jurisdiction), and that they should be free to decide whether BIP is a value proposition for them.
In Florida, tensions around the notice issue have played out in quite a different way. The NICA statute requires that both participating physicians and participating hospitals notify patients that NICA compensation will be an exclusive remedy for qualifying injuries and that tort options will be foreclosed. 110 The goal is to facilitate choice of provider. Where notice is not forthcoming or is deficient, the parents may choose to pursue remedies in either NICA or tort. 111 Arguments of inadequate notice have emerged as the leading justification for seeking to avoid NICA's exclusivity and pursue compensation in the courts. One informant called the notice objection an "escape hatch for lawyers."
112
A number of issues related to the notice requirement caused disputes, including whether it is within NICA's authority to determine whether notice has been properly given. 113 Another uncertainty is whether notice from the hospital, but not the physician, constitutes adequate notice under the statute. The Florida Court of Appeal ruled that only the entity that failed to give notice 110 The law states: Each hospital with a participating physician on its staff and each participating physician . . . shall provide notice to the obstetrical patients as to the limited nofault alternative for birth-related neurological injuries. Such notice shall be provided on forms furnished by the association and shall include a clear and concise explanation of a patient's rights and limitations under the plan . . . . Notice need not be given to a patient when the patient has an emergency medical condition . . . or when notice is not practicable.
Fla. Stat. § 766.316 (2007).
111
See Galen of Fla., Inc. v. Braniff, 696 So.2d 308, 311 (Fla. 1997) (holding that "notice under the plan was intended to serve as a condition precedent to immunity . . . ."). There is a certain irony when one juxtaposes the situations in Florida and Virginia with respect to patients' choices. Florida has strict notification requirements, but participation rates are so high among obstetrician-gynecologists that, as a practical matter, it would be difficult for patients to exercise their choice to have a non-participating provider.
In Virginia, participation rates are lower and patients likely could find a non-participating obstetriciangynecologist to deliver their baby, but they may receive inadequate notice of their right to do so.
112
For example, plaintiffs' attorneys could argue that the mother was underage or did not understand English. However, a patient's signature acknowledging receipt of the notice creates a rebuttable presumption that notice was given. See Fla. Stat. § 766.316 (2007 114 The ALJ has ruled that notification from both parties is required for either to enjoy NICA coverage. 115 The Florida Supreme Court has yet to resolve this difference.
In the meantime, NICA has a number of initiatives underway to improve the quality of the notification process. One involves an outreach effort to educate physicians and hospitals.
116
In addition, during administrative hearings, attorneys for NICA now routinely question key hospital administrators regarding the existence of established processes for facilitating notice.
117
D. Use of "Presumptions" in Determining Eligibility
The enabling statutes of both programs introduce certain presumptions into the process of determining eligibility. These presumptions are intended to operate chiefly for the benefit of claimants, and are particularly important to interpretation of the medical criteria because of the difficulties of proof that arise in relation to the birthing process.
118
The most important of the presumptions is the one related to causation. Once invoked, it shifts the burden of production, as well as the burden of persuasion, to the program to show that the eligibility criteria related to causation are not met. 119 Failure to rebut the presumption means acceptance into the programs. In Virginia, the presumption is stated as follows: See Tabb, 880 So. 2d at 1255 (considering evidence that hospital routinely provided patients with NICA brochure); Galen of Fla., Inc. v. Braniff, 696 So.2d 308, 310, 314 (Fla. 1997 ) (requiring that patient routinely receive notice of plan in "reasonable time prior to delivery" and that such notice "shall be provided on forms furnished by the association and shall include clear and concise explanation of a patient's rights"); Weeks v. Florida BirthRelated Neurological, 977 So.2d 616, 619 (2008) (requiring hospitals give notice to patients "in sufficient time to make a meaningful choice"). See generally OPPAGA, supra note 41.
"Because of the 'difficulty in proving when such an injury was sustained' and the equally difficult task of proving, prospectively, that the infant will permanently need assistance in all activities of daily living, 'the legislature enacted a presumption to assist potential claimants in obtaining benefits. ' is to implement a social policy of providing compensation to families whose neonates suffer birth-related neurological injuries. To give full effect to this policy, the presumption must be clothed with a force consistent with the underlying legislative intent . . . . Therefore, the presumption set forth in Code § 38.2-5008(A) shifts to the Program both the burden of production and the burden of persuasion on the issue of causation.").
A rebuttable presumption shall arise that the injury alleged is a birth-related neurological injury where it has been demonstrated, to the satisfaction of the Virginia Workers' Compensation Commission, that the infant has sustained a brain or spinal cord injury caused by oxygen deprivation or mechanical injury, and that the infant was thereby rendered permanently motorically disabled and (i) developmentally disabled or (ii) for infants sufficiently developed to be cognitively evaluated, cognitively disabled.
120
Once the applicant establishes the presumption that the injury is birthrelated by proving the required elements (site of injury, severity, and causation in respect to oxygen deprivation), he need not prove that it occurred during labor as a result of care processes. The programs, on the other hand, must prove either that the injury did not occur in the course of labor, delivery or resuscitation in a hospital, or that there was a specific, non-birth-related cause of the injury; 121 or, in Virginia, that the infant's disability did not create the permanent need for assistance in all activities of daily life. 122 Courts have ruled that the party seeking to invoke the presumption must persuade the factfinder, not merely raise the plausibility of the proffered fact to a sufficient degree that a factfinder could be persuaded. 123 It should be noted that both sides, the claimants and the program, may take advantage of the presumption: the claimant, when attempting to gain access (the majority of cases), and the program, when seeking to prevent the claimant from evading the program's jurisdiction.
124
A second presumption relating to fetal distress, an essential element of birth-related injury, was added in Virginia in 2003. A presumption of fetal distress arises if the hospital fails to provide the fetal heart monitor tape to the claimant.
125
The Virginia courts have created a similar presumption in situations where information on cord blood gases is missing.
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Va. Code Ann. § 38. 2-5008 (2007 2-5008 ( & Supp. 2008 . In short, the elements to be proved are (1) injury to brain or spinal cord (2) caused by oxygen deprivation or mechanical injury (3) leading to catastrophic physical impariment. The Florida wording is very similar: "If the claimant has demonstrated, to the satisfaction of the administrative law judge, that the infant has sustained a brain or spinal cord injury caused by oxygen deprivation or mechanical injury and that the infant was thereby rendered permanently and substantially mentally and physically impaired, a rebuttable presumption shall arise that the injury is a birth-related neurological injury." Fla. Stat. § 766.309 (2005 See Wolfe, 580 S.E.2d 467 at 580. Another presumption that several of our informants in Virginia suggested should be added to the decision-making process relates to premature babies. Currently, BIP excludes them outright. The rationale is that there are too many competing causes of serious neurological injury in this subpopulation, most of which are far more likely than perinatal management to have caused the impairment. Several informants accepted this clinical fact, but argued that such infants should nonetheless be candidates for compensation, provided that claimants carried the burden of burden of proof for all of the prescribed criteria statutory eligibility. Interview with informants (anonymous), in Charlottesville, Va. (Dec. 7, 2005 ) (on file with authors). presumption, in use in Florida, relates to the procedural criteria. In Florida, a patient's signature acknowledging receipt of the notice form regarding a physician's participation in NICA raises a rebuttable presumption that NICA's notice requirements have been met. 127 Overall, the presumptions appeared to be a highly useful tool in operationalizing the eligibility criteria in both programs. Informants in Virginia and Florida regarded them as a positive influence on the compensation process, augmenting transparency and coherence, and narrowing points of contention. Some informants suggested that nonrebuttable presumptions would have even greater utility by foreclosing avenues of legal challenge.
E. Expanding Eligibility
Interview informants repeatedly raised the issue of expanding the programs to include injuries outside those covered by the current eligibility criteria. Because complexities in the adjudication process center on causation, one way to sidestep much of the time and effort associated with determining eligibility would be to predicate compensation solely on outcomes. Under this alternative, infants with very severe neurological conditions would receive compensation, regardless of causation.
128 Such an expansion would be quite radical, essentially turning the programs into targeted social insurance programs. Nonetheless, proponents highlighted the inherent fairness and administrative advantages of an outcomes-based approach. Some regarded the existing requirement that claimants prove causation as onerous and felt that it worked to the advantage of privileged claimants who, by obtaining expensive representation, could build a stronger case. Others simply found the idea of a program that cared for all who were in need of essential benefits morally appealing.
Another suggestion for expansion discussed by informants related to premature babies. In Florida, informants suggested lowering the minimum birth weight for eligibility from 2500 to 2000 grams. They felt that such a change would benefit a greater number of deserving infants, while still excluding most infants whose injuries were more likely to have stemmed from causes other than the birthing process-most notably, prematurity. Informants in Florida who opposed this idea stated that injuries to premature 127 See Fla. Stat. § 766.316 (2007) .
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Shoulder dystocia and Erb's palsy could also be folded into the covered outcomes were this approach adopted. Interview with informants (anonymous), in Richmond, Va. (Dec. 5, 2005 ) (on file with authors). Shoulder dystocia occurs when the infant's anterior shoulder cannot pass below the mother's pubic symphysis and the remainder of the body fails to deliver. Id. Erb's palsy is the paralysis of a group of muscles of the shoulder and upper arm, commonly caused by difficult childbirth. These injuries can be serious, but vary in their severity. Id. They frequently show up in malpractice claims, but one interviewee commented that "you just can't win these cases in court." Id. Informants who advocated expanding program coverage to these injuries stressed the attractiveness of being able to care for children who have difficulty obtaining compensation in tort, but others cautioned that covering these injuries would be fiscally feasible only if a fixed compensation amount was agreed upon and a re-evaluation of the patient's condition was conducted at later dates to assess actual disability on an ongoing basis. Id. Otherwise, this expansion would likely result in the overcompensation of a large number of claimants and the failure to adequately compensate a small number of severely injured claimants. Id. babies are not likely to be related to the care the infants received, and the programs' explicit intent was to extract from the tort system only those cases that were very likely to result in an award to the plaintiff.
Despite qualified enthusiasm for expansion among many of the informants, nearly all were cautious about change. Some noted that the political debate any such reform proposal might initiate could actually lead to contractions of the programs, given the trial bar's ongoing opposition and considerable political clout. The budgetary uncertainties introduced by any change in the eligible pool would also be unwelcome.
129
In addition, informants pointed out that any proposed expansions would be considered against the programs' clear statutory objective: to limit the cost and destabilizing influence of high-cost "bad babies" cases in the tort system. The schemes were not built on social insurance foundations. Finally, expansions may confront constitutional challenges, which would require the state to again demonstrate an overwhelming public necessity and resulting social benefit as a justification for abrogating patients' right of access to courts.
130
Respondents expressed similar thoughts and concerns when asked whether they supported expanding the programs beyond birth-related injuries to include other injuries related to medical care. Their concerns were primarily practical in nature rather than principled objections to the idea. Many felt the complexity of the system would make it a difficult political sell. They also suspected there would be public concern about the extent to which deterrence and accountability for patient safety would be achieved without tort oversight, and about the extent to which the existing programs had been able to police substandard physicians.
131 There were also concerns about where the needed funds could be found. Finally, a nationwide system would have to cope with the wide variation in the kinds of tort reforms that states 129 The OPPAGA report notes: To improve the program's ability to meet its statutory goals, NICA's eligibility requirements could be expanded. For example, the current birth weight requirement could be reduced from 2,500 to 2,000 grams, the requirement of mental and physical impairment could be changed to mental or physical impairment, and brachial plexus injuries could be covered. However, these options would increase annual costs between $9.5 million and $130.8 million. Expanding eligibility would require significant increases in hospital and participant fees and may require casualty insurers and exempt hospitals to begin contributing funds to the program. OPPAGA, supra note 41, at 1. § 38.2-5004 (2007 § 38.2-5004 ( & Supp. 2008 ) directs the Board of Medicine and the Department of Health to review all birth injury petitions submitted to the WCC and assess whether the physician(s) involved in the birth provided substandard care that should give rise to disciplinary action. Respondents reported that in reality, however, only minimal investigations are carried out, and in most cases, the agencies read the petitions but take no further action. Some non-medical informants felt that programs fail to hold physicians accountable for their negligence. have already adopted. Most respondents favored adoption of additional small, carve-out programs to remove other kinds of burdensome litigation from the tort system, rather than broad-scale reform.
V. FINDINGS: ORGANIZATIONAL CHALLENGES
The previous section outlined a number of practical and technical issues the programs have confronted in applying the eligibility criteria that sit at the heart of their enterprise. These issues arise in an organizational context. Structural features of any compensation scheme have an important bearing on the effectiveness and efficiency of decision making within that scheme.
132 This section considers a mix of organizational challenges that the programs have encountered, and how they have dealt with them. These challenges relate to defining suitable decision makers, organizing medical expert reviews, the use or nonuse of preliminary screening of claim applications, and the role of attorneys in the claim process. Again, our primary reference point in discussing these challenges consists of the information and opinions conveyed in the key informant interviews.
A. Decision Makers
At every step of the claim process in the Florida and Virginia schemes, reviewers are needed to ascertain entitlement to compensation. As we have discussed, the etiology of birth injuries and the controversies around the meaning of the eligibility criteria make these assessments highly complex in many cases, often demanding considerable scientific and medical knowledge as well as skill in legal interpretation. Thus, identifying adequately qualified decision makers is pivotal to the success of the scheme.
Both programs have grappled with the question of what qualifications decision makers should have. Should adjudicators have medical training? Should they be jurists? Laypersons? Should the caregiver community or the insurance industry be represented among the adjudicators? There are also larger questions about the extent to which adjudicators should exercise discretion or adhere to precedent or decision guidelines, and whether the schemes should rely on existing adjudicatory mechanisms (such as the Workers' Compensation Commission) or establish new, dedicated mechanisms to evaluate birth injury claims.
In both Florida and Virginia, the legislature opted to vest decision-making authority in nonmedical entities. In Florida, the WCC was originally charged with adjudicating these claims, but after a short while, authority was transferred to the Division of Administrative Hearings. 133 Today, decisions are rendered by an administrative law judge who decides only NICA cases.
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In Virginia, the BIP caseload was added to the WCC's charter and has stayed there. 135 However, we heard a fair degree of skepticism from some informants in Virginia about how well this arrangement has worked. Although WCC deputy commissioners, who make the first tier of eligibility decisions, are experienced jurists in the field of workers' compensation, members of the full WCC committee are political nominees, not necessarily jurists, and rarely are medical professionals.
Many of our informants complained that the commissioners had no relevant qualifications in evaluating complicated perinatal clinical information, received no training, and had little in the way of guidelines or instructions to aid them. They further objected to an administrative decision in recent years to allow all WCC deputy commissioners to review cases, rather than routing cases to a specially dedicated deputy commissioner. Informants felt that this change had reduced consistency in decision making and impeded the accumulation of knowledge and expertise.
Workers' compensation claims are the main fare of WCC deputy commissioners, and there are considerable differences in the nature of medico-legal matters raised in birth injury cases.
138
Worker injuries are usually relatively simple to identify, causation is typically straightforward, and the current injury and its future prognosis are relatively predictable. There is a considerable written body of knowledge defining the causes and consequences of occupational injury. Adjudicators of birth injuries enjoy none of these advantages.
In both states, the adjudicators seek medical expert input. These inputs are essentially recommendations, and they are not binding on the decision maker, although in reality they are often very persuasive, even outcome determinative, especially in Florida.
139 Informants in Florida attributed this deference to the expert opinions to a longstanding working relationship that had resulted in substantial trust in the experts. There is a lesser degree of deference to the experts' recommendations in Virginia.
140
The medical experts we interviewed in Virginia felt that allowing the WCC to disregard expert panels' learned opinions was unreasonable and supported the creation of a dedicated adjudication panel of physicians and attorneys, whose rulings would be final. "At my level of knowledge and expertise," one expert stated, "no out-of-town expert should be regarded as superior, and the same applies to the WCC overruling our decisions." Another said, "It should be like a jury-if a jury decides a person is innocent, you don't just take another jury to find the opposite." They pointed to Florida's decision-making system as an example that should be followed, suggesting that the use of dedicated, repeat decision makers allowed for more sophisticated consideration of medical recommendations. 
B. Medical Experts
Composition of Expert Panels
Medical opinion in the Virginia scheme is rendered by one of three expert panels composed of professors from the state's three leading universities.
141
The experts are appointed by the deans of the three medical schools, who in practice delegate this authority to the chairs of their respective departments of obstetrics and gynecology.
The composition of the expert panels in Virginia has been the subject of some debate. The BIP statute originally did not specify the required professional qualifications of experts. Each panel historically has been composed of three obstetrician-gynecologists from these universities who specialize in high-risk obstetrics. Most of our informants in Virginia, except for the expert panelists, criticized the program's failure to include a pediatric neurologist on each of the three panels.
142 They noted that the eligibility criteria that panels must grapple with require expert knowledge in pediatric neurology-for example, assessing effects of oxygen deprivation and estimating the likely future needs for assistance in daily life activities resulting from severe neurologic injuries. Courts have recognized the superior credibility of pediatric and neurologic experts' opinions over those of obstetrician-gynecologists in birth injury cases.
143 Some informants suggested that the enabling statutes in both states should explicitly name the specialties to be represented on the panels.
In March 2008, the Virginia legislature adopted this position by passing a statutory amendment stating that panel experts may be drawn from the fields of obstetrics, pediatrics, pediatric neurology, neonatology, physical medicine and rehabilitation, or any other specialty appropriate to the facts of a particular case. 144 It further stipulated that no panel could contain more than one obstetrician, effectively ensuring representation of a more diverse range of specialties.
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The selected experts in Virginia contribute their time as part of their professorial work-until recently, without any compensation from BIP. 
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The obstetrician-gynecologists who served as experts in both programs are maternalfetal medicine specialists with expertise in high-risk obstetrics. JLARC, supra note 40, at 83. The experts believed that they had sufficient medical knowledge to evaluate the medical reports and opinions, including those of pediatric neurologists and developmental experts, that routinely accompany claim files. Id. at 83-84. 143 See, e.g., Commonwealth v. Bakke, 620 S.E.2d 107, 112 (Va. Ct. App. 2005) ("Of the physicians who have offered expert opinions in this case, we conclude that Drs. Hermansen and Latimer are the most qualified to evaluate the timing of the injury causing [the infant's] cerebral palsy. Dr. Hermansen is a pediatrician who specializes in neonatology and Dr. Latimer is a neurologist specializing in treating children. In contrast, Drs. Christmas, VanDorsten and the members of the [medical panel] are obstetricians, gynecologists and specialists in maternal-fetal medicine who, although involved in high-risk pregnancies involving mothers and fetuses, do not regularly treat infants after their birth."). Id.
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See JLARC, supra note 40, at 86. As of March 2008, BIP pays $3,000 to the expert's institution for each review completed. Id.
One expert informant believed that the lack of compensation and voluntary nature of expert service had had implications for the kinds of opinions the panels rendered: "The result is that we deliver our opinions in a more succinct manner, which is unjustly interpreted by the WCC as lacking the same clout as claimants' experts' testimonies, which are paid by the length. Fairness dictates fair and equal compensation to experts on both sides."
In Florida, the administrative law judge receives recommendations from two experts, one obstetrician-gynecologist specializing in high-risk obstetrics and one pediatric neurologist.
147 Florida recently modified its expert roster to include a second pediatric neurologist who provides both initial evaluations and second opinions. 148 The experts are appointed and paid by NICA. These experts have a long tenure with NICA: the primary pediatric neurologist has been employed since the program's inception, and there have only been two consulting obstetrician-gynecologists during that time. Informants indicated that one reason for the longstanding reliance on these experts is the difficulty of finding alternatives; few physicians have the right expertise and are willing to review NICA cases.
This narrow pool of advisors has its advantages. Advisors have a very high level of relevant expertise; an institutional memory has developed that allows decisions to inform one another; and NICA staff know these reviewers very well. However, a narrow pool also has drawbacks. In particular, solo reviews preclude whatever benefits expert opinions may gain from peer-to-peer discussions. Informants stated that NICA does consult more broadly when specific clinical questions arise beyond the expertise of their stable of usual reviewers, but this is more an extension of the solo advice model than a departure from it.
Conflicts of Interest
One point of controversy among interview respondents was whether expert panelists in the two programs should be barred from serving as an expert witness in newborn injury malpractice litigation (and vice versa). One informant thought such a restriction necessary in order to guarantee unbiased decisions within the program. Otherwise, he felt, decision making within the program could be consciously or unconsciously shaped by decisions and testimony in past tort cases or the prospect of future pecuniary gain from serving as a hired expert in litigation. Other experts did not share this view.
A related conflict-of-interest concern is the possibility that expert reviewers might have a personal relationship with the physician involved in the petitioner's claim.
In small communities with few obstetriciangynecologists, it is possible, if not likely, that reviewers will know the involved physician. Some informants were concerned that an expert reviewer's personal acquaintance with the physician might jeopardize his or her impartiality as a reviewer. Many thought that a close relationship would be prohibitive. Informant opinion was less clear, however, about whether simply knowing a particular physician would trigger recusal. Toeing such a line 147 See Shipley, supra note 139.
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Florida Obstetric and Gynecological Society President's Task Force, supra note 98, at 5. could worsen problems of expert availability. Moreover, one informant suggested that the programs' eschewal of negligence findings changes the dynamic in this regard, making it more like peer-review or quality-assurance activities within a hospital.
Single versus Multiple Experts
The Virginia and Florida schemes have reached different conclusions about whether medical expert opinions should be rendered by a panel of physicians acting together or by experts who opine independently of one another. Virginia uses a committee of three obstetricians who reach an opinion through mutual consultation, while Florida employs two physicians from different clinical specialties who act independently, their opinions representing the perspective of their respective fields of expertise.
NICA officials cited several reasons for NICA's decision to use independent experts rather than a panel: lower costs, more rapid decision making, simplified coordination, greater consistency, and greater possibilities for the physicians to accumulate expertise.
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Consistency-and therefore predictability-of decisions was characterized as important not only in the interest of equitable decision making across like cases, but also for actuarial planning and sound fiscal management of the scheme. The accumulation of expertise was thought to arise from NICA's use of a small number of key experts who are repeat players over a long period of time. Although this strategy promotes consistency throughout each expert's service, it poses challenges when experts are eventually replaced because there is no institutional memory, as there would be if just one of several experts on a consensus panel was replaced. Florida informants felt that the expertise could be taught by the outgoing experts, though admittedly, no such process had been instituted.
One argument in favor of Virginia's consensus-decision approach revolves around the complexities of the decisions. Deliberations and debate among a group of experts each of whom contributes his or her own perspective and expertise would appear to be a useful way to address complex clinical issues. As mentioned above, the use of a panel is also advantageous in ensuring transfer of knowledge and consistency of decision making when individual experts transfer out of and into the program. Overall, panel decision making seems the more attractive approach, particularly if the experts do indeed bring different clinical expertise to the table.
Training
Both the Florida and Virginia schemes faced challenges with respect to training participating experts. Neither program has a structured, formal training program for experts or adjudicators. This seems at odds with the complexities involved, which are legal as well as clinical. For example, the statutory definitions of eligibility have changed more than once, and experts have interpreted these complex provisions differently over time. One informant stated that his predecessor at NICA had facilitated an informal coaching process, consisting of reviewing simple cases and debating them with the coach and NICA personnel. Others experts were self-educated. As one expert put it, "They just handed me a copy of the law and a claim.". Experts generally seemed to have encountered difficulty, at least initially, in comprehending legal language, applying legal terms to their medical knowledge, and divining legislative intent in order to facilitate their interpretations of the statutory eligibility criteria. All informants felt that new experts and adjudicators would greatly benefit from more structured mechanisms of knowledge transfer from outgoing personnel.
Use of Guidelines, Precedent, and Exchanges of Information
There is perhaps no more systematic way to pass along experience from past adjudications to future ones than through the use of guidelines and decision aids. Somewhat surprisingly, however, given the emphasis that informants put on consistent decision making and adequate training, neither program used formal decision aids. The programs do not, for example, furnish their medical experts with evolving judicial and WCC interpretations of the medical eligibility criteria such as "permanent and substantial" impairment. Virginia informants explained that the WCC prefers to have unbounded discretion to adjudicate cases on their specific merits without being constrained by fixed algorithms or guidelines.
Proponents of more structured decision-making processes felt that such processes would present an opportunity to promote transparency, predictability, and efficiency in the eligibility determination process. 151 The use of guidelines has the potential to simplify the process of eligibility determination, allowing for prescreening and expedited acceptance in clearcut cases. Moreover, convergence toward guidelines and uniformity in clinical decision making is regarded as an important evolutionary step in high-quality medical care.
152 However, a hesitance to routinize decision-making pathways has also been observed in administrative compensation systems abroad.
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Herein lies a classic tension between legal and medical paradigms. Despite the perceived medical advantages of guided clinical decision making, a mentality of de novo review dominates because the birth injury programs are essentially structures making legal decisions (albeit informed heavily by clinical expertise). Indeed, it may even extend to stamp out attempts at standardization in the medical strands of the decision-making process. In Virginia, for example, an attempt by the chairs of the expert panels to introduce a template for reviewing cases was, in part, directed at promoting knowledge accumulation of consistency across cases and panels; the plan was rejected by the WCC. The JLARC opined similarly: "The medical panels should develop a review form, in consultation with the Workers' Compensation Commission, that addresses each aspect of the eligibility definition. This form should be completed by the panels in each case they review for the Workers ' Compensation Commission." Id. at 83. 152 See Mark R. Chassin, Is Healthcare Ready for Six Sigma Quality?, 76 Milbank Q. 565, 582 (1998) . The JLARC review of Virginia's program concluded that inadequate information-sharing negatively affected the decision-making process. It recommended that the legislature consider requiring the WCC to meet with medical expert panels annually "to discuss the eligibility process and any improvements that may be needed" and also that the WCC provide copies of all case opinions to the expert panel members. 155 However, no changes have been instituted. There are still few or no channels of communication among experts or between experts and the WCC. The result is a de facto isolation of the experts from their peers and from the initial adjudicators and the courts. This isolation precludes a learning process through which experts could come to understand how the courts and adjudicators interpret the eligibility criteria. Such a process might reduce variability in recommendations across experts, improve fidelity to legislative intent, and reduce the rate of overturn of expert recommendations by the adjudicators.
There also is little information exchange between the Florida program and the Virginia program. This is a somewhat surprising fact considering the similarities in their heritage, design, and geographical proximity.
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The courts have peered across jurisdictions on occasions. 157 The heads of the programs know one another, but no formal channels of communication or cross-learning are in place.
There is a further disconnect between the programs and their respective communities of practicing obstetricians and neonatologists. Deterrence and creation of incentives for patient safety are not founding objectives of administrative compensation programs-indeed, administrative schemes are often criticized for diminishing such incentives-but there is little diffusion of information about how the birth injury schemes interpret the statutory eligibility criteria.
158 As a consequence, the physicians who deliver and care for infants do not know how to document adverse birth outcomes in a way that facilitates informed decision making by the programs. The case reviewers rely heavily on the claimant's medical records to understand what happened and whether the infant meets the eligibility criteria, but the physicians who create these records may use key terms differently from the program administrators. For example, informants reported that treating physicians 155 Id. at 82-83. 156 BIP actually predated NICA, and in its November 6, 1987 report, the Florida "Task Force recommended adoption of a no-fault compensation plan for birth-related neurological injuries similar to the then-newly-enacted Virginia plan (1987 Va. Acts Ch. 540) ." Galen of Fla., Inc. v. Braniff, 696 So.2d 308, 310 (Fla. 1997 v. Fla., 842 So.2d 148, 155 (Fla. Dist. Ct. App. 2003 ) (citing Berner v. Mills, 560 S.E.2d 925, 925 (2002 ). We find this exchange encouraging, and the potential for state-to-state migration of administrative compensation programs as an appealing concept. use the term "asphyxia" too broadly, without an appreciation for its legal ramifications and clinical ambiguities. 159 Many informants felt that the programs' outreach responsibilities went even farther, arguing that they should transfer knowledge and lessons learned to the community of caregivers of infants with neurologic injuries. The expertise that the programs have accumulated in managing and coordinating the care of such infants, informants felt, would be quite valuable to parents and others trying to navigate a fragmented system of health care and social services. Information about care costs and needs of children with birthrelated neurological injuries could also be useful to juries making damages determinations in tort cases. Finally, it was felt that greater transparency about injured infants' prospects for obtaining compensation through the tort system would be useful to parents weighing their options.
C. Decision Processes
Use of Preliminary Screening and Expedited Decision Making
A key procedural question that both programs face is whether to increase preliminary screening of claims prior to submitting them to medical experts for review. Expert review is time-consuming and has a tangible price tag. In theory, routing at least some claims through a screening or expedited-review process could save time and money.
In days past, BIP did accept many claims without a full review and hearing. However, the JLARC review criticized this practice, emphasizing that "to ensure that the fund is protected from inappropriate claims, the medical panel review process should be strengthened and used for every case." 160 Many of our interview informants in Virginia felt that this eliminated a valuable opportunity to employ expedited review when no real contention exists about the eligibility of the claim, and that full review in such cases unnecessarily prolonged the process for families and created avoidable work for the program.
NICA currently prescreens claims. 161 For the last three years, NICA's Claims Supervisor, who is trained as a neonatal intensive care unit nurse, performs the preliminary screening. 162 The purpose of the screening is to formulate an early opinion on the case in order to estimate NICA's actuarial risk and to ensure that the program allocates an appropriate insurance reserve to the case. The screen also serves as an early warning that the petitioner may be trying to escape NICA, an inference that the screener draws when the petition raises the issue of inadequate notice of rights. This determination is 159 For a discussion of some of these ambiguities, see generally George P. useful to the program because in such cases, it reserves additional funds for potential legal fees.
The screener also performs basic eligibility checks, rejecting cases that clearly fall outside the coverage of NICA because the child is older than five years, the infant's weight at the time of labor was less than 2,500 grams, or the delivering physician and hospital were not NICA participants. In cases that do meet these thresholds eligibility criteria, she reviews the medical records to search for key measures and circumstances during and after the delivery or later in life that may bear on the medical eligibility criteria, including Apgar score, umbilical cord pH, length of hospitalization in the neonatal intensive care unit, and time spent on a ventilator. She then writes a short opinion, which is examined by NICA's director and, subsequently, the medical experts.
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A review of two years of claims suggests that the prescreener's report is highly predictive of the ultimate outcome of claims.
164 At the time of our interviews, the screener had reviewed fifty-one claims since June 20, 2003, twenty-eight of which had reached final disposition by the administrative law judge (three had been voluntarily dismissed by the petitioner and the remainder were still open). In twenty-six of these twenty-eight cases (93%), the screener's opinion matched the opinion of both the experts and the judge. Further, in all fourteen cases that had been reviewed by the experts but had not yet reached the judge, the prescreener's opinion matched the experts' opinion. The high rate of agreement suggests either that the experts and judge afford considerable deference to the initial judgments made during prescreening, or that the screener is quite adept at predicting how cases will be resolved. Either way, it suggests that the additional layers of review primarily serve a validating function for the preliminary decision made in each case. Given the time and expense involved in full review, there seems to be potential for earlier termination of cases-at least the relatively clear-cut decisions-without significant loss of accuracy in the system. Clearly, though, some determinations should continue to rest with medical and legal experts further downstream. In Florida, for instance, judges have more experience determining whether adequate notice was given than medical reviewers. In both states, adjudication of cases of injury to preterm infants is highly complex and requires thorough review by medical experts. The most desirable course seems to be the use of prescreening to rapidly identify claims that are suitable for an expedited eligibility decision because they involve no complicated or controversial clinical or legal issues.
Legal Representation and Adversarialism
Informants perceived trends toward increased adversarialism in the Florida and Virginia programs, which raises the question of the extent to which representation of claimants by attorneys is a desirable feature of administrative compensation programs for medical injury. The programs were designed to allow families to claim without the hassle and expense of obtaining legal representation if they wished, but in many cases, families reasonably conclude that such representation will improve their chances of receiving compensation. This may lead to greater procedural justice in the schemes, but has had implications for the speed and tenor of the claim adjudication process.
Virginia informants unanimously perceived that attorney involvement has caused the claim process there to become much more adversarial, leading to higher legal expenses, longer waits until disposition, and consequently, delays in getting coverage to eligible families. 165 They reported that attorneys increasingly were investing considerable resources (up to $30,000) to obtain opinions from out-of-state experts. 166 Occasionally, this happens even in cases in which BIP has already decided to accept the child. Interviewees from BIP objected that although such moves were consistent with attorneys' obligations to vigorously represent their clients and were not ethically inappropriate, these adversarial "tactics" made it difficult for the program to adhere its framers' intent that WCC commissioners make eligibility decisions based on the preponderance of the evidence provided by the expert panel. 167 Although informants acknowledged that legal representation improved claimants' prospects at the WCC hearings, noting that the expensive lawyers had a higher success rate in getting infants accepted into the program, BIP informants described the resulting battle of the experts as having made the process less fair. The perceived injustice lay in the informants' notion that those claimants who can afford expensive representation and expert testimony have a higher chance of prevailing than those who cannot. 168 Overall, there was a sense of ambivalence among Virginia informants about the evolving adversarialism in the system. On the one hand, the legislature intended to create a process that would be faster, more efficient, and involve fewer unnecessary legal expenses than the tort system. On the other hand, additional information from multiple experts and skilled legal representation in many cases allowed the non-medically-trained decision makers to understand the medical and legal issues better.
Adversarialism also was perceived to create problems in the long-term relationships between families accepted into BIP and program administrators. This is, of course, a critique that applies to many areas of the U.S. legal system. It is noteworthy that BIP does reimburse claimants' "reasonable legal expenses," but our informants reported that the reimbursement is usually less than the amount spent and that it does not help those who may cannot afford to front the funds initially (or find an attorney willing to accept delayed and contingent payment), nor is this reimbursement available to those who are ultimately rejected by BIP. See JLARC, supra note 40, at 88. See also interview with informants (anonymous), in Richmond, Va. (Dec. 8, 2005 ) & Charlottesville, Va. (Dec. 7, 2005 ) (on file with authors). after a hard-fought battle, hard feelings may linger, hampering constructive collaboration to provide for the child's ongoing care needs.
In Florida, informants reported that a majority of petitioners are represented by lawyers during hearings, but petitioners are using independent medical expert opinions less frequently than they did in the past. Informants suggested that this trend has occurred because NICA's positions on medical issues have been so consistently accepted by the ALJ that petitioners' counsel expect contrasting or opposing expert opinions to have little impact on outcomes. In addition, a critical distinction between Virginia and Florida is that the role of attorneys in Florida is not usually to establish the infant's eligibility for acceptance into the birth injury program, but rather to show that the infant is entitled to get out of NICA and pursue compensation in tort. Medical expert opinion may be relevant to such claims, but often is not, because the argument is about the adequacy of notice rather than the satisfaction of clinical criteria.
In summary, both programs illustrate the challenges of keeping administrative compensation schemes for medical injury from importing the lumbering pace, high costs, and adversarial nature of their tort ancestor. The benefits of legal representation for claimants, particularly in complex cases, must be balanced against the financial burden, the time costs, and the potential to put claimants and program administrators in opposition to one another.
VI. LESSONS LEARNED
Close review of the practical tasks associated with distinguishing compensable from noncompensable events in BIP and NICA highlights several key objectives for an administrative compensation scheme of this kind. The scheme should have:
• good sensitivity and specificity in the eligibility criteria (i.e., accepting those that meet the standard and rejecting those that do not); • adjudicators with appropriate expertise and training to make the needed eligibility determinations; • effective mechanisms for obtaining medical and scientific input and incorporating such information in final eligibility determinations; • flexibility to accommodate evolving scientific and medical knowledge; • a capacity to use and learn from prior decisions;
• equality of access to benefits and services;
• consistency in its decision making; and • efficient and user-friendly processes. In addition, the scheme must remain faithful and responsive to its founding objectives. The programs we studied were initiated largely in order to ease pressures on the tort system. Structural features or reforms that do not resonate with this goal may imperil the political viability of the wider scheme, regardless of any benefits they deliver in relation to the above goals.
In this section, we elaborate on several of the vital ingredients listed above, relaying the lessons from Virginia and Florida about their importance to the ongoing viability of administrative compensation schemes.
A. Feasibility of Alternative Compensation Criteria
Administrative compensation schemes generally do not employ negligence as the basis for compensation decisions. 169 Our review of the Florida and Virginia schemes focused on identifying issues that arise when negligence is jettisoned in favor of alternative, less familiar compensation criteria. It is clear that any alternative eligibility criteria for injury compensation will come under considerable pressure. This is especially true in circumstances in which the alternative program essentially carves out its jurisdiction from tort claims, and litigation avenues run in parallel for similar injuries.
The best defense against such pressure is compensation criteria that are clear, easy to apply, and scientifically defensible. NICA and BIP have partially achieved these objectives. Nonetheless, stresses and strains are evident in the application of the neurological birth-injury criteria. Many of these problems stem from the murkiness of cerebral palsy causality. The determination of eligibility for much of the NICA and BIP caseload rests on an uncertain and evolving scientific evidence base. Because many decisions must thus be made in a "gray zone," they become vulnerable to opposing forces.
A key question for any program will be which direction decision making should lean under conditions of uncertainty. Prioritizing the goal of curbing the financial burden of medical injury litigation, for example, may counsel selectivity. However, some informants spoke to a pull in the opposite direction. The dire situation of families, we heard, pushed many involved in the process, particularly in Florida, to search for ways to accept claims, especially if the family's prospects in the courts were dim.
Context exerts a strong influence on these postures in other ways. From a system-wide perspective, selectivity will be "penny wise and pound foolish" if its effect is to drive claims back into the tort system, where administrative costs and payouts are much larger. In Florida, NICA staff are highly attuned to this reality. In Virginia, on the other hand, the pressures created by BIP's precarious fiscal position are palpable. Technically, such considerations have no place in eligibility determinations, but vagaries in compensation criteria open up the possibility that they may indirectly assume weight.
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One strategy for achieving greater clarity against a backdrop of scientific uncertainty is to acknowledge the impossibility of definitively determining eligibility in certain cases and account for it in decision-making rules and awards. Like judicial determinations, the administrative decisions we studied In our interviews, a Virginia program official stated that " [t] he tendency of the WCC and the courts to broaden eligibility is compromising the financial basis of the Program. The law must take sides on the major issue-is it meant to provide support to afflicted children (and thus must find ways to provide the needed funds) or narrow the eligibility only to 'tortwinnable' cases" where doctors' fault caused the injury?"
Interview with informants (anonymous), in Richmond, Va. were essentially binary: a claim is either accepted, in which case a comprehensive range of benefits becomes available, or rejected, in which case the family gets nothing. A probabilistic approach to causation would provide compensation commensurate with the degree of certainty in cases where it is unclear whether the eligibility criteria were met. Traditionally, courts have been resistant to arguments about probabilistic causation and proportionate benefits.
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The removal of alternative compensation programs from the courts, however, provides an opportunity to incorporate such an approach without causing major doctrinal upheaval.
Probabilistic causation is an example of a strategy that can be used to address unavoidable vagaries in the adjudication of eligibility. Other weaknesses in compensation criteria are more amenable to fixes. For example, we found that some of the medical criteria the programs use are known to be obsolete or erroneous, but the steps needed to amend them had not been taken. Programs should be supported by procedures that allow smooth alteration of criteria to take account of new scientific evidence and medical knowledge. Schemes that require frequent amendments to the enabling laws (as has occurred five times in fifteen years in Virginia) are overly cumbersome.
A better approach would be to establish an expert body, composed of medical and allied health professionals and jurists, that meets periodically and is empowered to introduce changes to the eligibility criteria needed to keep them up-to-date and evidence-based. 172 The changes could be judicially reviewable to ensure that they do not take the program beyond its legislative purpose. A body of this kind could also serve as a technical resource to the legislature in relation to the program.
B. Structure of the Adjudicative Body
The fundamental difference between the decision-making structures in Florida and those in Virginia is that the former developed a dedicated process for adjudicating eligibility while the latter opted to entrust the tasks to existing agencies and a loosely-configured and rotating panel of medical experts. Although we recognize that there is little appetite today for new bureaucracies, we believe that the NICA approach is preferable. It facilitates the acquisition of expertise, provides greater consistency and predictability in decision making, and may reduce the contentiousness of decisions.
The decision process in BIP may also be more complex than necessary, particularly in cases that are appealed at the full Commission level. The process in Florida is sleeker. Besides in-house handlers, most claims are reviewed by two experts and an ALJ. NICA's simplicity is worthy of emulation, though any sparer a process-and, arguably, the one NICA currently employs-would raise questions about the concentration of decision-making power. Also, the NICA model relies heavily on the quality, policymaking, adjudication, and boundary-drawing. These three functions would deal respectively with the first, second, and third levels of uncertainty.").
expertise, and objectivity of the reviewers involved. On that note, the lack of structured training programs for experts in both programs is undesirable; it confronts new decision makers with a steep learning curve, which they must climb in real time.
C. Opportunities to Streamline Decision Making
Streamlined decision making depends on more than limiting the number of decision makers involved. Screening activities that are conducted early in the life of a claim play an important role in simplifying and focusing the work of subsequent adjudicators. The quality of screening procedures at NICA is impressive. On the other hand, neither NICA nor BIP has moved to incorporate guidelines or precedent in their deliberations in any systematic way, which would appear to be a lost opportunity to boost consistency and efficiency.
A frequently heard message from informants was that both programs, but particularly Virginia's, had suffered from a discernible drift towards adversarialism and "legalization" of policies and procedures.
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To some extent, this may be unavoidable. Yet, as alternative programs like BIP and NICA move in this direction, their distinctiveness from the tort system is diluted, and many of their touted advantages over litigation-including financial savings, shorter timeframes, and less anguish among the parties involved-likely are compromised.
D. Managing Information Flows
The efficient flow of information throughout and beyond compensation schemes is evidently a vital ingredient in their successful operation. Disjunctions may occur in the data available to decision makers from case to case, between legal and medical arms of the decision-making apparatus, across similar programs (like BIP and NICA), and between the programs and the broader community. Both programs we studied had deficiencies in these areas, the costs of which were not trivial. In some instances, improved information flows would improve the quality of eligibility decisions-for example, a feedback loop would allow medical experts to understand how the legal adjudicator interpreted and dealt with their input. In other instances, information exchange would enable programs to contribute more broadly to society by, for example, sharing their expertise in managing the needs of severely injured children with providers and agencies serving this population.
E. Conclusions
Two decades after their establishment, the birth injury programs in Virginia and Florida stand as unique experiments in American personal injury law. Despite much debate about and interest in administrative compensation for medical injury among policymakers and academics, virtually all claims for compensation arising from medical injury are still litigated in courts under 173 Another major contributor to Virginia's more adversarial climate is the growing financial unsoundness of its program, as opposed to Florida. See JLARC, supra note 40, at 8. That these models have failed to inspire replications in other states, despite widespread dissatisfaction with the current medical malpractice system, is somewhat surprising. The failure to launch new programs likely reflects a mix of political, legal, and sociological factors. 175 Though successful on many fronts, the programs have not been problem-free. In Virginia, in particular, financial strains have overshadowed all other dimensions of program performance in recent years.
The centerpiece of the birth injury programs, and the design features that differentiate them most clearly from their tort counterparts, are the nonnegligence compensation criteria and the way in which nonadversarial processes are used to incorporate expert opinion into determination of eligibility. From a technical standpoint, both programs have demonstrated successful operationalization of compensation criteria that do not involve negligence, and there is much to admire about how they have accomplished this. There are also cautionary tales. A clearer understanding of the Florida and Virginia experiences should position health courts or other programs modelled along these lines to deploy alternative compensation criteria in ways that avoid the pitfalls experienced by BIP and NICA. Optimal design will go far toward ensuring a program's successful operation. But architects of future initiatives should also note this lesson: some factors largely external to the program itself-including the conditions that lead to the program's establishment, the quality of the medical knowledge that can be marshalled to support the compensation criteria, and the programs' relationship to the tort system-may well end up exerting a stronger influence on the program's performance scorecard than any design choice. 
Timing of Injury
Injury must occur in the course of labor, delivery, or resuscitation necessitated by a deprivation of oxygen or mechanical injury that occurred in the course of labor or delivery Injury must occur in the course of labor, delivery, or resuscitation in the immediate post-delivery period
Location in which Injury Occurred
In a hospital In a hospital
Severity of Injury
Injury must render the infant permanently disabled
Injury must render the infant permanently and substantially disabled
Nature of Disability
Infant must be motorically disabled and (i) developmentally disabled or (ii) for infants sufficiently developed to be cognitively evaluated, cognitively disabled Infant must be physically and mentally impaired 
